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CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION

MEMORANDUM

TO: Connecticut Association of Independent Schools

FROM: Shipman & Goodwin LLP

DATE: August 23, 2013

RE: Foreign Travel Participation Agreement and Waiver of Liability

In light of the recent verdict in Munn v. Hotchkiss School, we have reviewed the 
relevant Connecticut case law (and that from several other jurisdictions) in an attempt to draft a 
Foreign Travel Participation Agreement and Waiver of Liability that has a chance of being 
upheld by a Connecticut court. As is clear from the Munn case, Connecticut courts do not 
look favorably on prospective waivers and any attempt to enforce them is difficult. However, 
since the Connecticut Courts have not fully dispensed with prospective liability waivers, we 
believe that it remains good practice for CAIS member schools to require participants in their 
foreign travel programs to execute prospective waivers. With that in mind, we have attached a 
draft waiver for your consideration.

Please recognize that even a well drafted waiver will be unenforceable if it does not 
meet the public policy considerations outlined in Hanks v. Powder Ridge, 276 Conn. 314 
(2005).1 Because in most circumstances those public policy considerations will be difficult to 
overcome, CAIS member schools should consider taking the following steps to assist in 
overcoming this hurdle:

                                          
1 In Hanks, the Connecticut Supreme Court identified six factors relevant to the determination of whether an 
exculpatory agreement violates public policy.  Those factors include whether: (1) The agreement concerns a 
business of a type generally thought suitable for public regulation; (2) The party seeking exculpation is engaged in 
performing a service of great importance to the public, which is often a matter of practical necessity for some 
members of the public; (3) The party hold itself out as willing ot perform this service for any member of the 
public who seeks it, or at least for any member coming within certain established standards; (4) As a result of the 
essential nature of the service, in the economic setting of the transaction, he party invoking exculpation possesses 
a decisive advantage of bargaining strength against any member of the public who seeks its services; (5) In 
exercising a superior bargaining power the party confronts the public with a standardized adhesion contract of 
exculpation, and makes no provision whereby a purchaser may pay additional reasonable fees and obtain 
protection against negligence; and (6) As a result of the transaction the purchaser is placed under the control of 
the seller, subject to the risk of carelessness by the seller or his agents.  
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            1.  The trip should not be open to the general public. In Munn, there was a student 
from Taft on the trip and the court construed that to mean the trip was open to the public. To 
avoid this, we would suggest that each school carefully define who is allowed to participate 
and be able to show that each participant has a close nexus to the school (i.e., student, faculty
member, family member of either, or alumni).

             2.  Each trip should have a carefully prepared comprehensive Trip Disclosure Form.  
This form should clearly describe the known risks associated with each part of the foreign 
travel.  Particularly severe risks should be highlighted in some way on the form. If the United 
States Department of State has helpful disclosure materials published on its website, then a 
referral to the website would be helpful.  However, it should not replace the distribution of a 
Trip Disclosure Form that is prepared for the specific trip being taken.    

             3.  Each trip should have a detailed itinerary distributed to participants well in 
advance of the departure date.  This will allow participants to fully understand the scope of the 
trip and make their own assessments as to risk.

   4.  Trip leaders should have limited discretion to deviate from the detailed
itinerary. In the Munn case, we understand that the itinerary included a gondola trip up a 
mountain. Unfortunately, the trip leader allowed Munn and another student[s] to hike down 
from the top of the mountain during which hike she was presumably bitten by the tick. Had 
this deviation been anticipated, the Trip Disclosure Form might have addressed the related 
risks or the trip leader may have thought in advance about issues relating to the hike.

               5.  Participants should be given the Participation Agreement, Trip Disclosure Form 
and Itinerary well in advance of the deadline to register for the trip. This will allow 
participants ample time to study the terms of the agreement and investigate the risks associated 
with the trip. The school should provide each potential participant with a point of contact who 
can address questions about the trip.  The school should document when each participant 
receives a these form, and each Participant should sign an acknowledgment copy of the Tip 
Disclosure Form and Itinerary.  

              6.  Some courts in other jurisdictions have suggested that a prospective waiver may 
be enforceable if the participant was given some alternative, such as paying a higher fee in 
exchange for not having to sign the waiver.2 Schools should explore this with their insurance 
carriers to see if this is a plausible alternative.  The increased fee could then be used to fund 
the purchase of additional insurance to cover any heightened risk.

                                          
2 We understand that some insurance carriers may require a signed waiver from all participants making this 
suggestion untenable.  
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               7.  Schools should be careful not to profit financially from the trip. Once there is a 
financial profit attached to the event for which a waiver is sought, the likelihood that the 
waiver will be enforceable declines.

               8.  The trip should be promoted as an accommodation to students who want to 
travel during their vacations. It should be purely voluntary and not tied to any academic 
promotion or progress. The more the trip can be divorced from a participant’s course of study 
the better.   

               9.  The most difficult public policy issue to overcome relates to the control that the
sponsoring school has over the participants during a trip. Because this control can subject a 
student to the carelessness of the sponsoring school’s agent, courts have been reluctant to 
enforce prospective releases. To a certain degree, this control is necessary to a safe trip.  
However, sponsoring schools can try and manage this issue by: (i) giving participants and their 
parents a meaningful role in developing the itinerary for the trip; (ii) requiring participants to 
have an off-campus travel medicine consultation with a board certified physician of their 
choice; and (iii) contacting parents immediately upon illness or injury so that they can play a 
meaningful role in treatment selection.   

It remains undisputed that prospective waivers are not favored by the Connecticut 
courts.  Although the preceding suggestions and the attached Foreign Travel Participation 
Agreement and Waiver of Liability may prove helpful, there is not substitution to a carefully 
planned trip with well prepared, experienced leaders.  Likewise, since no amount of planning 
and preparation can make for a risk free experience, CAIS member schools should work 
closely with their insurance professionals to make sure they have adequate insurance coverage 
for the risks they face.  


